1a Inc will have to learn to
live with risks abroad
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Miles Johnstone, regional director, political risk — Asia, AON Global, Rahul Shukia, managing director and head of corporate banking, Citibank, India, Shobhana Subramanian, assistant managing editor, The Financial Express, Anil Sardana, managing director,
Tata Power, and Nishith Desai, managing partner, Nishith Desai Associates. (Below) Members of the audience listen to the discussion on the challenges Indian companies face as they invest and expand abroad, and what they are doing to protect their interests



Shobhana Subramanian, assistant
managing editor, The Financial
Express:Goodeveningladiesandgen-
tlemen and thank you all for being
here. Iwelcome you all to the first edi-
tionof FEthinc. Beforewestartthedis-
cussion, a few words on Fe thinc. The
ideais,muchlikethenamesuggests, to
make the discussion a thought-pro-
vokingone, notnecessarily comingup
with all the solutions but nevertheless
having a meaningful-enough interac-
tion that will help corporations move
intherightdirection. We’'rekickingoff
the inaugural edition of thinc with a
discussion on challenges and risks
thatIndiaIncfacesasitinvestsandex-
pandsabroad. And what leading-edge
companies are doing to protect their

* interestsastheyexpandglobally What

makes the subject relevant is the re-

" centouster of GMR from the $511-mil-

lion airport modernisation project in
the Maldives. That has re-focused the
spotlight on foreign investments fac-
ingpoliticalrisks. Other Indian corpo-
rationshavealsofacedroadblocks. Es-
sar’s  $750-million investment in
Zimbabwe, for instance, as also Jin-
dal’s$2.1-billionprojectin Boliviahave
bothdrawnattention tothechallenges
of investingabroad. Given persistent-
ly high commodity prices, the risk of
resource nationalism is only likely to
grow and, moreover, tactics used by
governments to extract value from
their natural resources will become
more sophisticated. Mr Anil Sardana,
since Tata Power hasmadesomelarge
investmentsincoalminesincountries
like Indonesia, it would be interesting
togetyourviews.

Anil Sardana, managing director,
Tata Power: Yes, political risk isa big
issueasispolitics. ButIdon’tthinkone
shouldread intoitasan Indonesian is-
sue. Much before OPEC came into ex-
istence, there were players who were
hobnobbing with each other and set-
ting up a procedure through which all
oil producers may come together. To-
day it is a formal organization and we
can say that political risk is beyond
politicians and where a group of peo-
ple have come to decide the oil prices.
Through a collective agreement they
cansetonlyahigheroil price.Iseethis
phenomenon happening for every re-
source. You may say they may do it for
the welfare of the local people. When
they find that oil producers charge
why should people who produce coal,
ironoreoranyotherorenothaveasim-
ilar policy? If welook at coal, especial-
ly at thermal coal, between three na-
tions you have 98% of the world’s
exports, Australia, Indonesian and
South Africa. Between these three
countries, they reach the same price.
That can’t be sudden. So you may say
that it is a political issue in Indonesia

Aon Global chairman Prabodh Thakker (left) discusses a point with guests

but Ibelieve it is not. It is an economic
decision somebody has taken, much
likeitwastaken, foroil many yearsbe-
fore. They have decided to charge col-
lectively and arrive at the same price,
of course, throughdifferentmeans.In-
donesia says I will announce a price
every month, Australia says I will an-
nounce 23% carbon tax, South Africa
says I will give you parity with state-
owned electricity utility purchases. I
think one has to read without doubt
thatallresources worldwide today will
either getintotwotypesof contracts.

Shobhana Subramanian: Mr
Nishith Desai, since you advise corpo-
rations on what steps to take before
they venture overseas why don’t you
shareyour views? How good are the bi-
lateral treaties that India has signed?
Since 1994, India has signed BITSs [bi-
lateral investment treaties] with all
major nations except the US and most
of theseare inforce. Indiaisalsonego-
tiating with several more countries.

Nishith Desai, managing partner,
Nishith Desai Associates: Ithink the
whole issue of political risk isnotnew
to us. Early on in 1950s, OPEC had an
agreement with India and at that time
the risk was in-convertibility of cur-
rency, war etc. Wedonot have bilateral
investmentprotection between USand
Indiaandthatiswhy weseesomuchin-
vestment through Mauritius, al-
though people think it is for tax rea-
sons. When FIlshavetoinvestin India,
they have to first protect their invest-
ment, taxcomeslater. Thisisnotsome-
thing that is new; it is just that Indian
companiesareglobalisingtheiropera-
tions. You should know upfront that
there is political instability and there
exists significant political risk, itisall
aboutmanagingtheriskandnotavoid-
ingit. Therearesomedifferencesin bi-
lateral investment protection treaties.
If youtakethe UK and India and thebi-
lateral agreement between Mauritius
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and India, the Mauritius treaty is
much better negotiated from the per-
spectiveof aforeign investor, thereare
some fine nuances. Whether these are
adequate or inadequate depends on
which side of the table you are. In the
process, youarealsorequired to think
about what would happen to your in-
vestment outside. India, for instance,
has become the biggest exporter of
concepts of retrospective amendmen-
ts, sonow other countriesare doingit.

Shobhana Subramanian: Mr Miles
Johnstone,akey conclusionof thelast
four MIGA-EIU Political Risk Surveys
iswhile ‘macroeconomicinstability’is
atopshort-term concernforcross-bor-
der investors in developing countries;
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‘political risk’ remains a larger struc-
tural concern for foreign investors in
the medium term. Also, according to
MIGA-2012 within the range of politi-
cal risks, adverse regulatory changes
aretheforemostconcernof foreignin-
vestors over both the short and medi-
um term, followed by breach of con-
tract. Do you see many bilateral
treatiesbeingviolated?

Miles Johnstone, regional director;
political risk — Asia, AON Global:
Thereareplentyof instanceswherein
treatieshave been violated. Rightnow
we are dealing with something be-
tween Ecuador and the US. We have
Argentina and US bilateral treaty
which seems to have gone out of the
window. The one between Australia
and Indonesia will be tested in case of
Churchill mining, which is a very

good example, where you have done
your due diligence on the risk of cor-
ruptionof thehostcountry Indiadoes-
n’'tfigureinthislist.Idon’tthink there
areclearinstances of developed coun-
triesrenegingon contracts. Thewhole
political risk in insurance market
grew up facing the other way, the
emerging markets. Now, we are find-
ingnot too many butrequeststo cover
European countries and the US. It is
wrong to look at insurance as substi-
tutefor a well-draftedlegaldocument.
Butitisafinal safety netbehind these
agreements.Ithink thereisheavyem-
phasis on natural resources, it is very
emotive. When a governmentlooks at
what voters are thinking about the
country’s natural resources disap-
pearingoverseas, itmakesnationalis-
ticnoisestoprotectthat. Butof course
they need that foreign direct invest-
menttogettheincomethattheyareex-
pecting. So, there is a huge bias to-
wardsnatural resources.

Shobhana Subramanian: Mr Rahul
Shukla, asa banker, how much weigh-
tagedoyougive topoliticalrisks while
fundinga cross-border transaction?

Rahul Shukla, MD and head corpo-
rate banking, Citibank, India: Sud-
denly you are grappling with political
risks at a time when the global econo-
myisnotdoingwell. Itdoesnothappen
onlyinemergingmarkets, whatishap-
peningtodayisthatthereisalotof pro-
tectionism and notjustrelating tonat-
ural resources. You can sign any
number of treaties, but if the govern-
mentcomesoutand takesastance,you
areaprisonertothat. Asacompanyin
a country which has this huge de-
mand, you got to have very solid rea-
sons to go outside, maybe you are too
large in the home market and want to
tap the outside market. When you go
outside, therehastobeareason,itcan’t
be for arbitrage. Are companies ex-
panding into areas where structures
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havenot developed? You would always

step back and look at business model I BIG Plcr U RE

and therationale before youstepin.

Shobhana Subramanian: How do
you deal with changes in regulations,
like it happened in Germany for in-
stance, with the drug industry and
companies like Dr Reddy’s were
caught unawares?

Nishith Desai: There are instances
wherebilateral treatiescanbeinvoked NS
for changes in laws. Most treaties do

notprotectadversarialtaxchangesbut N_ISHITH DFSM' n_tanaging partner,

if the tax imposed tantamount to ex- _ Nishith Desai Associates

propriation, thenitiscovered. mRus-  |Indian companies are globalising
sia, for instance, they imposedsucha  theijr operations. You should know
hwﬁt?&migﬁggﬂgﬁ upfront that there s political
pensation was paid, Russia lost that  instability and there exists political
> case Usingtreatiescreativelyisanart. ~ risk, itis all about managing the

- Haveyouthoughtof BITs?Somehave  risk and not avoiding it.

- adenial of benefits, whereby a third-
- countryresident can'tusethetreaty.

. Anil Sardana: There is a business
. case thata businesslooks at. We need
. to weigh the returns from invest-
ments in certain countries, whichare
much above typical thresholds, than
. onewould getinthehomemarket. We
need to internalise that, then there is
acalculated risk in going to countries
like Mozambique. There should be
clarity thatthereisanassociatedrisk :
with thereturns. RAHUL SHUKLA, MD and head,
} corporate banking, Citibank, India
Rahul Shukla: As companies glob-  Thare js 3 lot of protectionism and

alise, most companies around the - d
world getactive government support. not just relating to natural resour-

TheJapanesecompanies, if they’rein-  C€S. YOU can sign any number of
vesting here, multilateral agencies  treaties, but if the govt takes a
supporttheirfirms,whichmakesitdif-  stance, you are a prisoner to that.
ficult for someone to go out and take
particularaction. Chinese companies
arealsogoingdeepintoAfricabutwith
alotof governmental aid. I think, that oy
is not as active here though I can’t
quantify that. In that sense our compa-
nieshavebraved enoughdifficultiesin
conquering the local markets. When
yougoout, withoutactivesupport, you
will make make mistakes, but there
willbepositivelearning.

ShobhanaSubramanian: Shouldthe ‘

Indiangovernmenthavedonemorein 7
e ANIL SARDANA,

managing director, Tata Power
Miles Johnstone: Theexistenceofa  |f we ook at coal, especially at
government guarantee on the other  tharmga| coal, between three

end of the negotiating table can have s 0
a huge effect on such decisions. But nations you have 98% of the

litical risk insurance have takenex-  and South Africa. Between these
actly thatrisk—cancellationof con-  three, they reach the same price.

cession. However, there are many That can’t be sudden
considerations to take into account .

andit’snoteasy What weareseeingis
the Chinese state provider backing
off orbeingallowed freedomtosayno
alotmore times to the projects it sup-
ports. That creates opportunities for
multilaterals like MIGA and the in-
surance arm of the Islamic Develop-
ment Bank to step in for these long-
termprojectriskaswellastheprivate
market insurers.

Shobhana Subramanian: Indeed, it

looks like insurers are going to be do- Vi ‘ o !
ing brisk business. Gentlemen, it’s MII._ES "OHNST?NE' regional director,
been wonderful having you hereand  Political risk — Asia, AON Global

listening to your views. And'msure ~ When a govt looks at what voters
corporations venturingabroadwould  gre thinking about their natural

e lfrzrtﬁ;‘ m“’,‘:";} from tvf;fﬂfl’eurs resources disappearing overseas,
tsodap Ecythhank yousomuch forhaving It Makes nationalistic noises to

* beenapartof FEthincandwehopeto  Protect that. But of course they
haveyou with usagain soon. need that FDI for the income.
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